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DISCIPLINARY EXCLUSION OF SERIOUSLY EMOTIONALLY DISTURBED
CHILDREN FROM PUBLIC SCHOOLS :

Judith Grosenick, Sharon Huntze, Beferly Kochan,

Reece Peterson, C. Stuart Robertshaw, and Frank Hood
Produced as part of the Project, National Needs Analysis in Behavior
Disorders, Department of Special Education, University of Missouri, Columbia

Introduction

Background

The passage of‘federa1 legislation relating to the education of
handicapped children has caused educators to sCrutinfze a varijety of
common educational practices in order to insure thatuthey are compatible
with requirements of the ]egés1ation. One such practtce is the disci-
plinary exclusion of students from educational programs. A]though
disciplinary exclusion of student is not addressed per se in federal
mandates, it is particularly important because it does confront two of
‘the key guarantees Eontained in the Tegislation, that of a free

Sbg?opriate education in the least restrictive environment for handi-

capped children. Thus, it represents an area of potentially conf]itttng
policies and actibns which has not yet been clearly addressed by the
0ffice of Special Education {OSE) in its policy decisions and 1nterbre-
tations.

Disciplinary exclusion of students has Tong been a practtce and
concern of public schools, and it is Tikely to continue to surtace'
frequently jn public school environments. Discipline and behavior manage-

ment in general are consistently identified as high pniority concerns of

bpth educators and the public that supports education (Gdi]up, 1981;
Grosenick and Huntze, 1980). Certainly, disciplinary exclusion of
students appears to be a standard practice oflnear]y all school systems,
aTthough individual procedures vary considerat]y from district to district.

The concern for maintaining discipline in school environments is

It . ¢
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particularly problematic when it involves youngsters who are,or‘could'

be 1dentifjed as seriously emotiona1]y disturbed. Traditiona]]y, many
bf these students have been excTuded from school programs, a fact which
was'one of the provocations for federal 1egis1at16n in the first place |
(Regal, Elliot, Grossman and Morse, 1972). While federal policy makers
have been reluctant to fnlerferevwith schools' flexibility to deal with
~discipline issues (and ironically, to some egtent, because they have-

been reluctant), the courts and the Office of Civil Rights (OCR) are

becoming more involved in the issue.. At present, a tremendous need
~

v

for clarification of policy issues surrounding the disciplinary exclusion
of handicapped (particularly seriously emotionally disturbed) students

exists.

Purpose

The purpose of this paper is to ~xplore and clarify issues surround-
ing the practice of disciplinary exclusion of seriously emotionally
disturbed students. There is no doubt that issues surrounding this prac-
tice are of prime importance to policy makers at the local ,level, to state
Tevel persons who supervise local compliance with Federal 1aW, and to

~college and university faculty who train teachers concerning their respon-
sibilities to emdtiona11y disturbed students. Thus, it is appropriate-
that professionals in the field turﬁ their attention to examination of

the practice in a systemafic fashion. Clarification of these issués
should address Several aspects including: 1) delineation oflre1evant
legislation: 2) synopsis of the most critical issues; 3) review of

court cases, OCR, OSE and State Education Agency (SEA) findings which
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speakhto thosé critical iseues: and 4) suggestion of policies™and/or
guidelines for Tlocal po]?cies and decisionfmaking based on current
judicial and administrative thinking. This paper focuses onithe first
three aspecte. However, relative to step three, only court and OCR
decisions will be expioked. This delimitation occurs for two reasons.
First, both the courts and OCR have investigated and made decisions
concerning this fopic to a greate} extent than have SEAs or OSE.
Second, given the lack of OSE direction and the conflicting nature of
SEA decisions that do exist, more consistent opinions that are 1ikely
to set precedent for 511 states can be found in court and OCR decisions.
Review of the three aspects - Tlegislation, critica1‘issues and court
cases - constitute a brief "state of the art" on the topic and will,
hopefully, establish a base from which others may pursue the critical

fourth aspect - policy and guideline recommendations.

Definitions

Exclusion refers to the removal from or the prohibition of parti-
cipating in the public school program in part or entikety. A substantial
body of policy and litigation exists which relates to exclusion eased on”

such issues as health and immunization of students, educability and aca-

demic admission criteria for students and existence of handicapping con-

ditions. While some of the judicial and administrative decisions relative
to these different causes for exclusion may be predfcated upon principles
similar to those used for deciéions on disciplinary exclusion, this

paper focuses only on disciplinary exclusion, i.e., exclusion resulting

from the student's behavior and designed to protect the "decorum" and

m.



"educational environment" appropriate to a public school. As will be

seen-later, particular attention should be paid to the environment

~from whiqh a student is excluded, i.e., exclusion from whaf placement.
. There are two broad“types of disciplinary exclusion - suspension
and.expulsion. As developed through recent practice, suspension
‘usually refers to a temporary (ten days or less)-exclusion of student,
typically as a résuTt of a crisis or emergéncy situation. ExpuTsion,'
on the other hand, usueily refers to the more permanent exclusion of a
student from a particular program or p]acément typically as a result
(conséqueﬁce or punishment) of behavicr which was yiewed as being
sevqre1y qisruptiVe of the school prbgram or posing a threat to the
"bhysica1 or emotional well being of faculty and other students.
| Three factors di%ferentiate these'two'types qf extlusion. As noted
above, time is one differentiating factor. Suspension is a temporary
measufe, usually of a three to ten day duration. Expulsion is fee a
1on§er period of time, i.e., for the remaindef of a school year
(although scmetimes all future involvement is prohibited). A second
differentiating factor involves the nature of the exclusion, i.e.,

emergency vs. non-emergency. This distinction is dealt with in'greater

detail in a Tater section of the paper. The third differentiating factor
focuses upon- due process requirements. The due process procédures |
associated with expulsion are more striﬁgent than those required for
suspension. Due process prior to expulsion has a long and clear case

law history. It is accurate to say that no student (handicapped or.not)
may be permanently excluded (expelled) from educational participation’
without an opportunity for a formal evjdentiary hearing.‘ Suspension, as

opposed to expulsion, requires minimal due process, which most typically
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involves: oral or written notice of the charges against the student;
an explanation of the evidence the school authorities have; and an

opportunity for the student -to present his/her.side of the story

¥
-

(Goss v. Lopez, 419 U.S. 565, 1975). Such minimal due process procedures

most typically do not include a formal evidentiary hearing.

&

Applicable Federal Legislation

Prior to pinpointing specific issues related to the disciplinary
exclusion- of serinusly emotionally disturbed students, it is first
necessary to identify relevant legislation and regulations which impingé )
on this issue. Two overlapping pieces of federal 1egjs1ation and‘their
accompanying regulations are pertinent: Education of the HandicaPped
Act as amended by Public Law 94-147 (referred to hereafter at P.L. 9&-142
or Education of the Handicapped Act), Section 504 of Public Law 93-112,
the Rehabi]itafion Act of 1973 (referred to hereafter as Section 504). |
It is helpful to examine these laws and regulations in detail in order
to becomé familiar with those sections and digcussions upon which the

courts and OCR base their decisions and findings.

Public Law 94-142 and Implementing Regulations

The right to a free appropriate public education (FAPE) in the
least restrictive environment (LRE) is specifically guaranteed to all
handicapped chi{dren by P.L. 94-142. Because disciplinary exclusion can
violate these guarantees, they are often the legal basis of court cases
relative to discib]inary exclusion. Because these rights, as well as
14th Amendmentlrightsi can be violated, and because exclusion constitutes

-5-
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a change of placement (this will be discussed at a later time), any move-
. . o g
ment toward such exclusion requires adequate procedural safeguards/(due
process) The law speaks very c]ear]y concerning the apprOpr1ate due
process that is to be accorded to handicapped individuals. Further auy .
student who has been referred fon evaluation and/or has an ‘anpeal pend1ng
is accorded these procedural safeguards until a determination is made -
regarding the evaluation or appeal. Thus, P.L. 94-142 provides five
relevant statutes to examine in re]at10n to d1sc1p11nary exclusion - free
appropr1ate public education, least restr1ct1ve environment, due process,
change of placement, and child placement during proceedings.
Section 504
The potential denial of rights associated with.disciplinary exclusion
is couched in the broad .lariguage of Section 504.
Law: 794. Nondiscrimination under Federal -grants and’ programs
‘No otherwisegqualified handicapped individual in the
United States,.as defined in section 706(6) of this title,
y shall, solely by reason of his handicap, be excluded from
the participation in, be ‘denied the benefits of, or be
subjected to discrimination under any program or acthLty
(recelv1ng Federal financial assistance or* under any program

Jor activity conducted by any Executive agency or by the
United States Postal Service.

rﬁhi]e Section 504 is itself much less detailed than P.L; 942142,
it provides, through its imp]ementing regulations, the same essential
guarantees found in P.L. 94-142. - “ T
= Beyond the portiohs o? P.L. 94-142 and Section 504 mentioned; there
‘ are no other federal %t;tutes which relate to the topic df Ehis Saper
“with the pdssiblg exception of the FAPE requifements of P.L. 89-313

(State Operated Programs - for 1andic5pped Children): HoweQer, since it

e




has seldom served as the legal basis for court decisions, it has not
been included. No federal statute specifically mentions disciplinary

exclusion or addresses this practice directly. Sﬁécific references to

disciplinary exclusion do occur in many state and local statutes and

regulations. It is, of course, impossible to summarize these disparate
statutes and regulations here. State and local policies restate, in
various ways, the federal policies related to FAPE; LRE and Procedura1
Safeguards discussed ear]ier and, in some cases, they provide even more
detail on how these policies will be applied within a particular juris-
diction. When conflict arises between state or local policy and the
federal law, federal law is supreme (Grosenick, Huntze, Kochan, Peterson,
Robertshaw and Wood, 1981).

Any overall consistency in state awd iocal school disciplinary
policy may be the resuit of several court actions on constitutional

issues of "equal protection” (e.g., Brown v. Board of Education, 347 U.S.

483, 1954), "freedom of expression" (e.g., Tinker v. Des Moines, 393 U.S.

503, 1969), and "due process" (e.g. Goss v. Lopez, 419 U.S. 565, 1975)

brought by students in the 1950s and 1960s. - Supreme Court decisions in
these cases: a) recognized the importance of a person's right to educa-

tion, b) prohibited arbitrary or éapriciods_remova] of access to

. education, and c¢) required procedura1>Safeguards'in the attempt to

achieve fairnéss in decision making about an individual's access td
education. Mény'states and local school districts attempted to make their
disciplinary policies conform to the genera1'guidé1ihes laid down in these
decisions. However, these efforts have not pfoved sufficient to meet the
stringent requirements that are sét forth by the FAPE, LRE and Procedural

‘ V4
Safeguards sections of P.L. 94-142 and Section 504.
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Issues Surrounding Disciplinary Exclusion

Overvfew

Given the present status of law and policy reiated to the rights
to education of handicapped children and the disciplinary exclusion of
children from school programs, several questions (issues) emerge which
suggest areas of potential conflict in pé]%cy or which will require
clarification in order to guide school persohne] in the development of
appropriate discipline po]icies. These questions include: |

1. What is the re]ationshib of a child's behavior to his/her
identificationlas being handicapped, particularly if a child is identi-
fied as being seriously embtiona]]y disturbed? Is all of a child's
behavior necessarily éssoéiéted with his/her handicap?l IS‘behaVior
requiring distip]inary,action in andbof itself an automatic cause for
referral for identification as being emotionally disturbed? For example,
_if a child identified as being éerious]y éﬁotiona]]y disturbed assau1t§
a teabher, what are the circumstances, if any,vin.Which that behavior
might be unrelated to his/her handicap? If the student was not identi-
fied as Being serijously emotiona11y disturbed, would the assault con-
stitute a basis for a referral for such a c]assificatién?

2. Are;thére 1imits‘;o a school's responsibility to provide a
free appropriaté public education to a handicapped child?. What are
the restrictions on a school's disciplinary flexibility in dealing
with handicapped children? For example, can seriously emotionally

disturbed children be expelled? If so, under what circumstances? If

not, what options short of expulsion are available?




3. How shou]d'discip1jnary matters related to handicapped children
be decided? Who can make such decisions? Are specia1‘procedureé required
because of a student's handicapping condition? If so, what are they?

Are due process requirements identical for handicapped and non-handicapped
children.in such matters? |

4. What procedural safeguards are required if a school elects
exclusion as an alternative?

These are difficult questions. The étatutes pertaining té handicapped
children do not speak directly to the practice of discip]inary exclusion.
Instead, questions.concerning the issues that surround the practice are
inc]udéd in several sections of’the statutes and regulations of both -

P.L. 94-142 and Section 504. These Sectioné do not necessarily speak

from the same perspective and in some cases appear to be in conflict.-

- 3

Further, state and local laws and policies which are specific to discip}%-
nary exc]usion‘may be at odds with ;;me interpretations of yarious
federal statutes. For example, federal statute does not make FAPE con-
tingent onn acceptable school behavidf, yet itais poséib]evthat a
handfcapped child's behavior would engage disciplinary po]i;ies which
require expulsion of studénts exhibiting that behavior. How can’

educators resolve these kinds of conflicts?

Judicial and Aaministrative Influences

Judicia1~décisions and OCR findings are beginning to provide a
precedent that should serve to Quide future actions of school districts o N
relative to discié]inéry exclusion of seriously emotionally disturbed.

students. Many of the above questioné have been asked of and addressed

=915




by the courts and OCR. Review of those decisions and findings will

provide a sense of direction relative to these difficult questions{

o

~ The organization of this section, and much of its content, is credited
to the National Center for Law and Education; Inc. Credit is, of course,
given for quotations; however, spectal mention and thanks are in order

s
for the complete and clear research they have done on this topic. "The

t

first part of the discussion will center upon the legislation and 1iti-
gation that forms an overall framework for understanding the disciplinary
exclusion issue as it relates to emotionally disturbed students. The
éecond part will return to the previously posed informal questions and
respond to those based upon the framework set forth. “The Apﬁendix
conta1ns an annotated description of the court cases qucussed

The National Center for Law and Education, in December, 1980;7

succinctly stated:
. ¢ .

The federal laws safeguarding the rights of students with
special needs have implications for disciplining students
identified as handicapped, those with evaluations or appeals
pending, and students who may be perceived as handicapped, and,
in particular, the circumstances under which they can be ex-
cluded through disciplinary suspension or other exclusion.

Suspension and expulsion of handicapped students may be
illegal under P.L. 94-142, as well as Section 504 of the
Rehabilitation Act of 1973, and may be illegal for students
referred for evaluation or perceived to be handicapped on one
of the following grounds: '

1) The right to a free appropriate public education which
includes specially designed instruction to meet the
student's individual needs. ;

2) The right to have any change in placement occur only
through the prescribed procedures.

3) - The right to an education in the least restrictive
environment with maximum possible interaction with
non-handicapped peers.




by

4) .The right to continuation of the current educational
placement during the pendency of any hearing or appeal,
or during any proceeding relating to the identification,
evaluation, or educational placement of the child or the
provision of a free appropriate public education.

5) The right not to be excluded from, denied benefits, aids,
or services, or be discriminated against on the basis

of one's actual or perceived handicapped status.

For students who have never been classified as handicapped or

referred to evaluation:

6) The right not to be excluded from, denied beﬁefits, aids,
or services, or be discriminated &against on the basis
of one's actual or perceived handicapped status.

Wh{1e FAPE, LRE and Due Process are specifically required in .P.L.

94-142, one must Took to the implementing regulations of Section 504 to

see those concepts discussed specifically (see prevjoﬁs sectioh of this
papef). This is important to remember, since a ruling by OCR found’that
a district was in violation of Section 504 by denyiﬁg FAPE. (or LRE or

Due Process), a finding readily apparentvsimp1y by Tooking at the

statute itself. Decisions based on each of these grounds will be

examined.

1. FAPE - Free Appropriate Public Education. FAPE has been a

central issue in many court cases and OCR complaints. With oh]y few

véxceptions (Stanley v. School Admih. Unit No. 40, 1980), the courts and

OCR have found that exclusion, expulsion, constructive exclusion, and
non-emergency suspension yiolate a handicapped child's right to FAPE.

Stuart v. Nappi, 1978, a casé heard in U.S. Dist?ict Court, has proved

a persuasive decision, both in regard to FAPE and concerning the other
grounds previous]& 1istedf Both the -decision and the reasoning of that
court have been deferred to in humerous ensuing cases. In Stuart v.
Nappi, the court found that handicapped students (in this case a

-11-
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learning disabled student with concomitant behavioral problems) would

be deprived of FAPE by any non-emergency exclusion from her current

placement.

The 3tuart v. Nappi case brings two additional points to 1ight.'
Since ngn-handicapped students can be excluded (with appropriate due
process), must the inappropriate student behavior be related to the -
handicapping conditioﬁ in order for FAPE to be violated by that exclusion?
Secondly, if only non-emergency exclusion violates FAPE, what constitutés
emergency exclusion and how may it be effected upoh handicapped students?

As to the first point, there is less than unanimity on the subject.

Stuart v. Nappi states that "any non-emergency exclusion, regardless of
whether it was for behavior related to the handicapping condition, would
deprive a handicapped student” of FAPE (National Center for Law and

Education, 1978). (Emphasis added.) This reasoning is in contradiction

to veasoning used in other cases (S-T V. Tur]ington,v1981; Howard v.

Friendswood Independent Schoo1 District, 1978; Doe v. Koger, [979).

These cases seem to suggest that if the behavior of the student was not
related to his/her handicap, then the student could be excluded under

the same procedures used for non-handicapped students. Interestingly,

" however, in only one (Stanley v. School Admin. Unit No. 40) of_fhe
’thirty of more decisions examined did the bourt find that the behavior
in question was not-related to the handicap. That one case may have
been anomalous sincec1itt[§ of the criteria uéed to establish this type
of conclusion was inéﬁuded in any of the other Caseég Appareﬁt]y, it

s quite difficult to prove that a child's disruptive behavior is not

associated with a handicap, and a presumption that it is, generally




holds. If this is the case for other handicaps, it would appear to be
virtually impossib]e to make this separation for a seriously emotionally
disturbed student.

Regarding the second point, what constitutes emergency exclusion,

.Stuart v. Nappi again reasoned persuasively. The reasoning quqfes a

comment to 45; C.F.R. 300.513, which states: L R

~

. , . . ~
"While the placement may not be changed, this does not
preclude a school from using its normal procedures for deal-
ing with children who are endangering themselves or others."

It then goes on to say:

This somewhat cryptic statement suggests that sub-
section 1415(e) (3) prohibits disciplinary measures which
have the effect of changing a child's placément, while
permitting the type of procedures necessary for dealing
with a student who appears to be dangerous. This inter-
pretation is supported by a corment-to-the-comment which
states that the comment was added to make it clear that
schools are permitted to use their regular procedures for
dealing with emergencies. ‘

So, although handicapped students cannot be denied FAPE by‘non-emérgency

exclusion, emergency exclusion procedures are available and make it clear

that:

"Handicapped children are neither immune. from a school's
disciplinary process nor are they entitled to participate in
programs when their behavior impairs the education of other
children in the program.". (Stuart v. Nappi)

Thus, it appears established emergency exclusion of handicapped

students is permitted so long as due process is followed. More specific

quidelines were established in Mattie T. v. Holladay, 1977. - Emergency
conditions exist when:

the child's behavior represents.an immediate physical danger
to him/herself. or others or constitutes a-clear emergency
within the school such that removal from school is essential.
Such removal shall be for no more than three days and shall
trigger a formal comprehensive review of the child's IEP. If

-13-



there is disagreement as to the appropriate placement of the
child, the child's parents shall be notified in writing of
their right to a SPED (Special Education) impartial due process
hearing. Serial three day removals from SPED are prohibited.
In summary, thare appears fo be current judicial opinion suggesting:
\ 1) ﬁhat any non-emergency exc]usion of handicapped students violates
FAPE; 2) that it is difficult and/or unnécessary»to determine if the ’
behavior is refatéd_to the handicap (if a child is handicapped, then
~ number 1 applies, regardless of the ré]ationship between the behavior
and the handicap); and 32vemergengylex51usion of handicapped students
is permitted under stringent conditions. |
A review of OCR opinions on this t&pic can be confusing in 1ight
of the previous discussion. Often, OCR cites that districts are in
violation of Section 504 FAPE regulations for excluding a handicapped
student prior to determination by the district as to whether or not the
.behavior waé related to the handicap (Seattle School (WA) District .
No. 1;-Corihth Municipal S=parate School District; Lower'Snoqua1mie

6
Valley School District No. 407; Community (IL) Unit School District

No. 300; and Fayette;(MO) R-III School District). OCR reasoniné‘is based
upon the premise that any reaction (i.e., exclusidn) to a student's ~
behavior is in violation of Section 504 only if that behavior is part
” of a handicabping condition, in which case discrimination based upon a
handicapping condition is present. WHether or,not this distinction is
semantically orlfactua11y different from some judicial decisions is
probably avmoot issue in that OCR has not, in the séventeen complaints
reviewed, encountered a circumstance in wﬁich the behavior was deter-

mined not to be related to the handicap. As mentioned previously, it

is apparently quite diffiéult to prove such a dichotomy. In alil
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complaints on the issue, OCR found FAPE to have been violated under

/3
Section 504 if non-emergency exclusion was utilized.

‘2. Change of Pldcement. Very specific pkocedura] safeguards are
accorded handfcapped children in a variety of situations, and change of
p]acemeht'is delineated as one of those situations. Courts have consiﬁ-
tently reasoned that disciplinary exclusion cohstitutes a change of

placement (B]Ue v. New Haven, 1981; S-1 v. Tur]ington, 19813 Stuart v.

Nappi, 1978; Sherry v. New York State, 1979).

Conse&hent]y, sevéra] photedura] safequards apply:‘ 1) parents must
receive prior written notice of the'thange (there are confent require-
ments for that notice); 2) an abpropriate]y constituted IEP'cemmittee
must re-evaluate the student's IEP (there are specific requiréﬁgnts for
this process); and 3) although schools are no£ required to obtain
parental permissioh prior to'chénge~of p]éﬁémeht, if parents dbject to
'thé'change, then én opportunity for a due process hearing is required.
VThese safeguards are in addition to the dﬁe process procédures required
by ahy shsbehsion.oﬁ'exﬁuigion.7 Thus, if distriétérhave exc]udéd a handi-
- capped student withéut following the previously cited saféguards, they
have violated that student's legislative rights.

The National Center for Law and Education writes:

the court -(Stuart v. Nappi) rules that the "expulsion of
handicapped children...is consistent with the procedures
established by the Handicapped Act for changing the place-
ment of disruptive children" (443 F. Supp. at 1243). As
noted above, the Act does not preclude school authorities
from dealing with emergency situations by suspending handi-

capped students (443 F. Supp. at 1242-43).

While reiterating this principle as criginally set
- forth in Stuart, the Court of Appeals in S-~1 stated that
- an "expulsion is still a proper disciplinary tool under

-15-
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(P.L. 94-142) and Section 504 when the proper procedures
are utilized and under. the proper circumstances" {635 F.
2nd at 348). The court emphasized that educational services
must continue to be provided during the expulsion period.

The ambiguity between the court's findings that expul-
sion is a proper disciplinary tool and that educational ‘
services must continue to be provided during the expulsion

- period can be clarified. Expulsion, as the term is used
by the court, can be defined as an exclusion of a handi-
capped student from his/her current (emphasis added) educa-
tional placement. This definition is consistent with the

e ‘ court's ruling that an expulsion constitute a change in

educational placement triggering the procedural protections
of P.L. 94-142. Any attempt by school districts to arque
that the court's ruling requires their providing only home-
bound tutoring should be susceptible to challenge. In most
instances, school districts will be unable to show that tne
student is beirg provided an appropriate education in the
"least' restrictive environment" as required under the change
in placement procedures.

These decisions wouid seem to indicate that, exceﬁt in emergency
situations, exclusion fkom services is a violation of 5 handicapped
student's rights. Iﬁ'the event that ongoing emergency exclusion has
oc.urred, other services should be provided and procedural - safeguards

~

‘must be followed.

-

It should also be noted that, though a child may be excluded under

emergency conditions, that too constitutes a change of placement if it

exceeds three days, and thus change of placement safeguards must be pro-
vidéd in addition to the usual due process requirements. Therefore,
emergency exclﬁsion is gg;_a.means by which a district-can initially
exclude a chde, and then ignore procedural safeguards, since ehergency
suspension cannot be extended or made permanent, but must lead to re-
evaluation and pTacement. |

OCR has also found-districts ﬁh violation of required due process
-relative to exclusion defined as a change of placement (Seattle (WA) School

District No. 1; Community (IL) Unit School District No. 300).

I | S16- o,
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3. LRE - Least Restrictive Environment. Education in the least

restrictive environment is one of the most critical guarantees of P.L.

94-142 and Section 504. This guarantee precludes restrictive placement

based on categories of handicapping conditions and mandates .placement
based upon individual need. Stated positive]y, students are to remain v
with non- hand1capped peers to the greatest extent poss1ble Both

Stuart v. Nappi and Fr1endswood (also a U.S. D1str1ct Court decision)

utilized LRE as a basis for refusing districts the option of exclusion.

‘Again, we can turn to the text of the Stuart case for clarification:

An expulsion has the effect not only of changing a student's
.placement, but also of restricting the availability of alter~
native placements. For example, plaintiff's expulsion may
well exclude her from a placement that is appropriate for her
academic and social development. This result flies in *the
face of the explicit mandate of the Handicapped Act which .
requires that all placement decisions be made in conformlty
with a c¢child's right to an education in the least restrictive
environment (Id. 443 F. Supp. at 1242-43).

“VioTations—of- -Saction 504 due to disciplinary exclusion. This is not to

say that it might not have been poss1h1e; é1mp1y that OCR -was presented

- with complaints concerning disciplinary exc]us1on that were couched in - e

<

terms of denial of FAPE or due process.

4. Continuation of Current Placement. The right to continuation of

\
|
\
l
\
|
In the cases reviewed, OCR did not use LRE as a basis for determining
I
the current placement during certain proceedings is guaranteed under P.L.
94-142. Those "certain proceedings" include hprovisions congcerning any “
proposal to initiate or chenge‘or refisal to initiate er change the iden- ~
tification, evaluation or placement of the child or the proviéion of
FAPE" (National Center for Law and Education). Two critical points follow

here. The first is exp11c1t, since expulsion 1s a change of placement,

A
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any chalienge to that "placement" will invoke procedural safeguards
which require that the student remain in his/her current placement

unless emergency suspension has occurred (Howard v. Friendswood;

o,

ion does not constitute

Stuart v.‘fappi). In that case, emg;§7ncy suspens
a change of p]acemenf.un1ess sUspensioq/is for more than ten cumulative
days {(National.Center for Law and Education). The second point is that
this safeguard'applies to students who have been referred for evaluation
even though tHey have not been identified as handicabped; ‘This prohibits
districts from excluding a student who might reasonably be expected to be -
handicapped anda therefore, entitled to ‘the rights under P.L. 94-142. |

The reasoning for all the above is clearly stated in S-1 v. Turlington -

(heard in U.S. District Court): "disciplinary proceedings do not supercede
the rights of handicapped children under the Handicapped Act."
5/6. FAPE - IRE - Due Process. As previously indicated, OCR investi-

gations of Section 504 violations and court decisions based upon Section
504 (as well as P.L. 94:142) generally look to the requirements of .FAPE,
LRE, and due process in determining if Séctibn 504 has been violated, If
theée three requirements, as set forth in Section 504 regulations, have
been violated, then discrimination based upon a handicap is determined.
These three requirements and 0CR/judicial findings have already beer

presehted.

Discussion
With that background, let us turn to the questions posed. earlier.
1. What is the relationship of a child's behavior to his/her '

identification as being handicapped, particularly if a child is identified
as being seriously emotionally disturbed?

u

L] -
re‘

ke
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.'A1though some court decisions and OCR rulings have indicated

that a behavior muét be re]atedvto'the handicap in order %Cr a handicapped
student to receive "special" disciplinary considerations, there are two
reasons why there doesﬁnbt appear to be a need to pursue this line of
thought: a) even among couft decisions and (QCR rulings that maintain
this reasening, only one of thirty court cases and none of seventeen OCR

findings reviewed were able to make a distinction between the disruptive

behavior and the child's handicapping condition; and/'b) Stuartr v. Nappi

‘arQUes persuasively that the issue is irrelevant since a handicapped

_ student cannot, under any circumstances;*be denied FAPE, and exclusion

does.just that. :
There is no bédy of judicia] or adminisfrative decisions to suggest

that any behavior whiqh warrants disciplinary éction should also require

- a referral for evaluation as a possible handicapping ;ondition. ﬁbwever,

if referral for eva]uétion has occurred prior to the behavior event,

then procedural safeguards accorded‘ﬁandicapped students are extended to

the referred student. Some courts have not held this opinion (Mrs. A. J.

v. Special School District No. 1), but it appears that the movement is in

favor of ektending these safequards to referred students.

2. Are there limits to a school's responsibility to provide a free
appropriate public education to a handicapped child?

A schooT may never deny FAPE to a handicapped student. The
school's f]exipi]ity']ies in: a) emergency suspension followed by pro-
cesses to assure FAPE; b) re-evaluation of IEPs prior to exclusion (as. |
due process requirés) and the opportunity to determine if another placement
is more suitable for a studeﬁktﬁqu c);provision of appropfiate services

duriqg an exclusion from current placement.

19-
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3. How should dlSClpllnaI'y rnatters related to: handlcapped
children be decided? ' . .. ’

Due process requ1rements are not 1dent1ca1 far hand;capped and
non-handicappeéd. P.L. 94-]42 and Sectaoﬁ 504 accord additional due‘pro-
cess rights to handicapped;studentsu ;Discip]inary matters should be
decided 1in eva]uatie? cr ré-eya]uation.staffings,which,occur because‘gft
- the rieed to ccnsider a chanee'of piacement v | .

The key decision makers-in-these k1nds of d1sc1p11nary matters appear
to be the appropriately const1tuted IEP comm1ttee members, as def1ned by
relevant P.L. 94 142 regu]at1ons at federa1 state, and local Tevels.

This comm1ttee is vested w1th what appears to’be the ‘critical decision

in these cases - the appropr1ateness of" p]acement‘ he appropriateness

" issue also hinges on the content of. the. IER since it is in the specxf1c
goals and objectives 11sted that effect1veness of the IEP must be eva]uated
Most of the Jud1c1a1 and OCR decisions exam1ned referred the u1t1mate

.

decision about appropriate placement back to the 1EP committee. It should

%

©

be noteduthat’brecedent has .neen set which indicates that schdo] boards,
who have traditionally exercised final decision making on schdo] exclusion,
are not the appronriate decision makers for handicapped students &§:l_l;
Turlington). The rationale is thatcschqo1 board officials Tack the
necessary expertise to determine apprdpriateness of placement for handi-
capped students.

As of‘this writing, exclusion, with the exception of temporary sus-
pension of no more than ten to fifteen days cumulative per school year

(P-1 v. Shedd consent decree), is universally considered to be a change

of placement for handicapped children thdg§3ring P.L. 94-142 and Section

504 protection. Serial suspension is frowned upon (Mattie v. Holladay)

" L]
.’.)()
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since the intent of suspension is to deal with emergencies, and the use

of serial suspension does no appear consistent with this intent. The

inclusion of expulsion or other disciplinary procedures as part of a

student's IEP is deemed permissible so 1ong as the IEP is- indiv1duaiized
to meet spec1fic individual needs and is not a vehicle for Circumventing
the FAPE protection of federal Taw. Both suspension and expulsion are
genera]iy‘considered to be proper disciplinary tools under P.L. 94-142
and Section 504 so long as: 1) they are app}Opniateiy included in a
student's IEP§ 2) procedural requirements of‘P.L. 94—142 and Section 504

are followed; and 3) suspension does not result in a complete and per-
!

manent cessation of provision of education-services (S-1'v. Turlington).

4. What procedural safeguards are required if a school elects

exclusion as an alternative?

‘ ® . ‘
The procedural safeguards outlined in P.L. 94-142 and Section 504

5 -

are required either prior to or concomitant with any form of exclusion.

Summary ' w

~ Barring decisions or rulings by the tourts or OCR wnich depart

radically from' current positions, _past decisions by OCR and the courts

‘can’be synthesized to produce a broad framework and some concrete

, o , | o
directions for local districts to use as they face disciplinary issues

involving handicapped students. These directions indicate to school

 districts that 1) it is _probable that any permanent exc]uSion of a

handicapped student violates the FAPE requirement, and 2) the procedurai
safeguards outlined in previous case law, which affect all students, in
P. L 94- 142, and in Sez stion 504 must be applied to handicapped students
in a11 cases where any type of exclusion, emergency onzotherWise, is

‘2] - VR .
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contemplated. fhese two directions, used as guiding principles, will go
a long way toward assuring the guaranteed rights ofvhéndicapped’students.

If local school systems were to revise their overall disciplinary
policies in such a way as to take into account the thrust of the deci-
sions described and analyzed in tﬁis paper, they may avoid potential
conflict and 1itigatibn as well as the need to establish dual disciﬁ]i—
nary systemé, i.e., one for the handicapped and one for the non-

handicapped.-

Issues Not Yet Addfessed'

Several iisues exist which have either not been addréssed, or have
not been addressed 5ufficient1ygto yield interpretation. These will
11ke1y continue to be c]akified in upcominé decisions. The fact th§t
Section 504 specifically includes alcoholism and chemical dependency
as handicapping'conditions (and its general broad inc1usiVeness of
definition of handicaps) is somethfﬁg which has not yet received attention
relative to discipline. VYet, these behaviors are often the vefy ones
wh%ch specifically involve disciplinary aétion. Another controversial
area will be criteria used to establish ”appropriate”'p1acement in the
least restrictive environment given the propensity of a child to,behaye
in ways 1ike1y to have di§cip1inary consequences, and whether IEPs could/
should routinely include disciplinary p;ocedures. This area is squaré]y
the responsibility of the -IEP committee and, thus, might best be resolved
through préféssfona]{rather than judicial means. Judges wf]] 1likely be
hesitaﬁt to becomedinvo1ved~in‘issues of these types: although a lack |
of professional attention could provoke judicial intervention. An
extremely difficu]t question which has surfaced in some court findings,

23
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‘and may become ihbreasing]y prominent, is that of whether or not exclusion

was due to inappropriate behavior resu]ting from. an inappropriate place-
ment. If so, how does'this fact affect decisiong'toncerning the exclu-
sion and liabilities resulting from the exclusion. Yet another quesfion
which has not been addressed is the?manner in whlch”the "rules" that
govern disciplinary excTusion might also apply to disciplinary in-school”
suspensions. - A‘fina1 unaddressed issue is oné concerning what, if any,
effect would result from a change in the P.L. 94-i42 or Section 504 |
statutes or regulations. Given the current po]itiéa] c]fmate, such

" changes are a possibility. Were they to occur, the basis for some 6f
the legal precedents could be undermined.

Due to the Timitless scope of situations potentially placing handi-
capped children in discip]inary situations, it is difficult to pred%ct.
what other unresolved issues will surface. It would appear, however,
that many of the foundational judicial interpretations of fedef51 bd]icy
in the area of disciplinary exclusion of handicapped chi]dfen have been
established, requiring oenly further elaboration and detai],ikather than

entirely new thrusts.
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APPENDIX - :
ANNOTATED COURT CASES

JOHN BLUE,

v.

New Haven Board of Education, et al.,

No.

N 81-41

United States District Coﬁrt, Connecticut

March 23, 1981

Ellen Bree Burns,, District Judge

Motion for preliminary injunction to restrain board of education
from conducting any expulsion hearing or taking any other steps to
expel student from school, and to direct his reinstatement into
special education program or some other suitable progr pending a
final determination on the merits. Following suspenszE of child
because, inter alia, of altercation with teacher, prihcipa¥ recommend-
ed that school board expel child. Planning and placement team
recommended homebound instructionSyntil expulsion heaiing was conduc-
ted and continuation of homebound ihstruction or placement at Trowbridge
School if child was expelled. Parent obtained tempdrary restrainhing
order preventing child's expulsion pending hearing on motion for
preliminary. injunction. ’ t '

HELD, plaintiff has made a persuasive showing of irreparable
harm and likelihood of success on the .nerits and is entitled to pre-
liminary injunction. 2any attempt by LEA to expel child:from‘school.or
otherwise change his educational placement during the pendency of his
special education complaint would violate 20 U.S.C.§1415(e)(3). Since
the child has already been excluded for more than 10 consecutive days °
and, under Connecticut law, such an exclusion is tantamount to an
expulsion, child is being denied right to remain in his present
education placement during the pendency of his special education
complaint. Child is entitled to have his educational placemeént
changed by the PPT, and not through the school's normal disciplinary
procedures, and to have any PPT placementgflecision reviewed pursuant
to the procedures contained in 20 U.S.C.. £1415 (b)-(e). ‘Moreover,
homebound instruction pending expulsion and, following expulsion,
either continuing that ingtruction or placement at Trowbridge deprive
child of his right to an education in the least restrictive environment.
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JANE DOE, on behalf of her minor son,
DENNIS DOE, Individually and on behalf
of all other persons similarly 51tuated, Plaintiffs

v." : °

KENNETH J KOGER, Ind1v1dually and in his capa01ty
as Superlntendent of the School, City of
‘Mishawaka; JOHN SHOTTS, Individually and as
Director of Special Education for the School,
City of Mishawaka; RONALD KRONEWITTER,
GEORGE VERNASCO, ELVIRA TRIMBOLI, SAMUEL
MERCANTINI and ROSEMARY SPALDING, Ind1V1dually
and in their official capacity as Members of the
Board of School Trustees of the School, City of
Mishawaka; HAROLD H. NEGLEY, in his official
capacity as Indiana Superintendent of Public
Instruction; and GIBLERT BLITON, in his official
capacity as Director of Special Education for
the State Department of Public Instruction, pefendents.

Civ. A. No. S 79-14 - B - .

United States District Court
N.D. Indiana , - - - .
- South Bend Division ! '

November 21, 1979
Supplementary Entry December 3, 1979
o Allen Sharp, District Judge

Counsel for Plaintiffs: Kyle M. Payne, Legal Services Program for
Northern Indiana, Inc., South Bend, Indiana

Counsel for Defendants: Theodore L. Sendak, Attorney General of Indiana,
Ronald J. Semler, Deputy Attorney General Indianapolis, Indiana,
James J. Olson Mishawaka, Indiana

Action by "mildly mentally handicapped" student and his mother

- alleging that expulsion from school violated student's right's under
Education of the Handicapped Act, 20 U.S.C. 8§1401 et seq., EHA .
regulations, and Equal Protection Clause of 14th Amendment. Student
was suspendeu with recommendation for expulsion and was expelled for
remainder of school year following expulsion hearing. Student's
attorney indicated that expulsion would be appealed and requested.
Rule S-1 hearing. Rule S-1 is Stateé regulation establishing, among
other things, c¢necific procedures to be used in placement of mildly
mentally handicapped students and other students needing special .
education. Shortly thereafter, parties agreed that, pending further
legal action, student would be placed in 1nter1m educatlonal program,
which he was. This action followed.
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JANE DOE v. KENNETH J. KOGER (continued)

HELD, students whose handicaps caused them to be disruptive
cannot be expelled or indefinitely suspended; the school is allowed
only to transfer the student to an appropriate, more restrictive
environment. Whether a child's handicap is the cause of the ‘
child's propensity to disrupt must be determined through the change
of placement procedures required by EHA. To subject handicapped
students to the same disciplinary expulsions as other students is
not to invidiously discriminate against the handicapped in violation
of the Equal Protection Clause of the 14th Amendment.
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HOWARD S. et al., Plaintiffs
v.
FRIENDSWOOD INDEPENDENT SCHOOL DISTRICT et al., Defendents.

<

Civ. A. No G-78-92

United. States District Court
S.D. Texas
Galveston Division

June 23, 1978
. ‘Parents of handicapped minor sought injunctive relief to insure.
that minor -received necessary and appropriate treatment and education.
On motion for preliminary injunction, the District Court, Cowan, J.,
held that school district violated its legal obligations under the
Rehabilitation Act of 1976 and under the 5th and 14th Amendments
with respect to_ high school student who had minimal brain damage
and emotional problems and failed to provide constitutionally required
hearings with respect to student's constructive expulsion mandating
issuance of preliminary injunction requiring school district to pay
cost of student's private schooling necessitated by his difficulties.

Order accordingly.

1. Schools and School Districts - 148
Regulations issued by the Secretary of Health, Education,
and Welfare under the Rehabilitation Act of 1973, the Education for
All Handicapped Children Act of 1975, and the amendments of 1974 are
reasonably related to the purposes of the enabling legislation. Reha-
bilitation Act of 1973, §504, 29 U.S.C.A. 8794; Education of the Handi-
capped Act, 5602 as amended 20 U.S.C.A. §1401.- - ’

2. Civil Rig@ts - 13.4(1)"

Schools and School Pistricts - 115
v The Civil Rights Act and the Rehabilitation Act of 1973
afford a private cause of action to handicapped students who are .
denied necessary and appropriate treatment and education. 42 U.S.C.A.
81982; Rehabilitation Act of 1973, 8504, 29 U.S.C.A. 8794.

3. Injunction -.147 )
For purposes of preliminary injunction, evidence established

that school district violated its legal obligations under the Rehabil-
itation Act of 1973 and under the 5th and 14th Amendments with respect
to high school student who had minimal brain damage and emotional
problems and failed to provide constitutionally required hearings
with respect to studeut's constructive expulsion, mandating issuance
of preliminary injunction requiring a school districtsto pay cost of
student's private schooling necessitated by his difficulties. '
Rehabilitation Act of 1973, §504, 29. U.S.C.A. §794; U.S.C.A.
Const. Amends. 5, 14. ' :
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MATTIE T., et al., Plaintiffs
v. '
CHARLES E. HOLLADAY, et al., Defendents

Civil Action .
No. DC-7-31-s '

Northern District of Mississippi—  —— - e - i
Delta Division :
ORMA R. SMITH, District Judge

January 26, 1979

Class action was on behalf of all school children in the State
of Mississippi who are handicapped or regarded by their schools as
handicapped. Plaintiffs asserted that the special education policies
and practices of the state and local defendant officials violated
their rights under the Education of the Handicapgpd Act, Section 504
of the Rehabilitation Act of 1973, as amended, Tltle I of the
Elementary and Secondary Education Act of 1965, and the equal protec—
tion and due process clauses of the l4th Amendment to the United
States Constitution. Summary judgment was granted for the plaintiffs,
the court declarlng, inter alla, that the defendants had violated. the

¢ ' plaintiffs' rights under EHA to 1) procedural safeguards; 2) racially
and culturally non-discriminatory tests and procedures used to classify
them as handicapped and place them in special education programs;
3) educational placement in the least restrictive environment; and
4) a program to locate and identify all handicapped children in the
state in need of special education services. Consent agreement de-
veloped pursuant to court's order specifies the policies, monitoring
procedures and enforcement mechanisms to be implemented by the state
defendents to remedy the violations found by the court.

-29-

o
W]




MRS, A. J., on behalf of herself and her daughter, K.J., Plaintiff
v. : .
' g .
SPECIAL SCHOOL DISTRICT NO. 1, Defendant !

Civ. No.- 4-77-192

+

United States District Court

D. Minnesota, Fourth Division

.October 12, 1979

MacLaughlin; District Judge

Counsel for Plaintiff: William F. Messinger, Minneapolis, MN;
James E. Wilkinson, III, Coalition for the Pr - 2ction of Youth

- Rights, Central Minnesota Legal Services, Minneapolis, MN.

Counsel for Defendant: Frederick E. Finch, Fredrikson, Byroh, .

Colborn, Bisbee & Hansen, P.A., Minneapolis, MN

Action brought pursuant to 42 U.S.C. 81983 to challenge the
_ lawfulness of procedures utilized by a school-district (LEA) in the .
‘15 day suspension of a child for disciplinary reasons. The plaiatiffs,
%2 a mother ‘and her daughter, alleged that the LEA did not comply with
- the State's "Pupil Fair Dismissal Act,"” Minn. St. §8127.26 -~ 127-39,
or with Federal and State'qtatutes concerning handicapped students.
At the time of her suspension, the student was the subject of an ongoing
"formal educatioral assessment,” as defined in State statutes and
regulations, but was not being treated as a special education student
or handicapped child by the LEA; not had the ongoing assessment process
yet culmindted in any identification of the student as a handicapped
child or any proposed course of action as to her future educational
placement. Plaintiff sought declaratdry and other equitable relief,
as well as attorneys' fees pursuant to 42 U.S.C. §1988.

HELD, plaintiff is entitled to a declaratory judgment that the
15 day suspension was unlawful under; State law and to have expunged
from her school records any reference to the suspension. This relief
is appropriate even if the grounds for her suspension were appropriate,
and even if she would have been suspénded in any event, because the
procedures utilized by the LEA were deficiert under the State's
""Pupil Fair Dismissal Act." B

School officials had no obligation'to treat the student as
handicapped or special education student when the suspension was
imposed, and, therefore, it was unnecessary to provide additional
hearing procedures or a formal hearing. State and Federal
C 81415 (b) (1) (C) X hearing procedures are clearly designed to mini-
mize the risk of misclassification and to provide input of the parent
and child in the identification or classification decision; thus,
schools are under a clear obligation to make the.classification
decisions through an exclusive formal process. For defendents to
have treated the student as handicapped on the basis of an assumptinn,
as plaintiff contended, would have required defendants to ignore and
even violate Federal and State law concerning classification or
identification. . Q0
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1 P-1 v. SHEDD

P-1 by and through his mother and next friend, M-1;

-2 by and through his mother and next friend, M-2;

-3 by and through his father and next friend, M-3;

-4 by and through his mother and next friend, M-4;

-5 by ‘and through his mother.and next friend, M-5;

-6; P-7 by and through his mother and next friend, M-7;

-8 by and through his mother and next friend, M-8; : . 2
-9 by and through his mother and next friend, M-9;
-10 by and through his mother and next friend, M-10;
-11 by and through his mother and next frlend M-11.

Plaintiffs

'U'U'U'U'U'U"U'U'Ul—‘

v.
MARK SHEDD, 1nd1v1dually and as Commissioner,
State Department of Education, FRANCIS MALONEY,
individually and as Commissioner, Department of
- Children and Youth Services, Defendants.

BARBARA BRADEN, 1ndividuallf and in her capacity as
Acting Superlntendent Hartford Public Schools,
‘ KXATE CAMPBELL,.FREDERICK BASHOUR, ROBERT BUCKLEY,
| CURTISS CLEMMENS, JIMMIE BROWN, MARIA SANCHEZ,
l. ‘ BARBARA KENNY, M. SUSAN GINSBERG. MYLES HUBBARD,
| individually and in their ~fficial capacities as
members of the Hartford Boé :d of Education,
Defendants and Thi -4 Party Plaintiffs
v.
THE CITY OF HARTFORD, JOHN A. SULIK, City Manager of
the City of Hartford, JOHN P. WALSH, Director of
Finance of the City of Hartford, GEORGE ATHANSON,
Mayor of Hartford, NICHOLAS R. CARBONE, OLGA W. -
THOMPSON, WILLIAM DIBELLA, RICHARD SUISMAN,
MARGARET TEDONE, SYDNEY GARDNER, MILDRED TORRES,
ROBERT LUDGIN, AND RAYMOND MOTEIRO, members of the
Court of Common Council fo the City of Hartford,
Third Part Defendants

No. 78-58

D. Connecticut

March 23, 1979

T. EMMET CLARIE, Chief Judge
. ; 7

Action on behalf of six children in the Hartford, CT, School

System -claimed that State Commissioner of Education, Superlntendent,

and members of Hartford Board of Education denied plaintiffs their

right to a free and appropriate program of special education in viola-

tion of the Education for All Handicapped Children Act, Pub. L.

94-142, and the due process and equal protection clauses of the

U.S. Constitution by denying, in some instances, ‘certain procedural

protections, failing to provide proper individualized education pro-

grams, and delaying placement in appropriate programs for up to two

years.
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. ) P-1 v. SHEDD (continued)

Although number of plaintiffs was increased to 11, class
certification was denied; additional defendants, i.e., Mayor,
City Manager, Director of Finance and Members of Hartford City
Council, and Commission of State Department of Children: and Youth
Services, were added

Following pre-trial motions, including denial of defendants'
motion to dismiss, and certain changes in the Hartrord special
education system - addition of new staff for special education,
development of certain standard forms; initiation cof programs of
inservice training of special education personnel, and reforms in
identification, evaluation® and programming, the parties agreed to
the entry of a consent decree, the terms of which satisfy the
specific educational needs of the named plaintiffs. Moreover,
under the decree, the policies, practices and procedures are to

, ~ serve to benefit other handicapped children in the Hartford School
System, and are to be fully implemented by September 1, 1979. The
decree is ordered on the agreement that nothing stated therein
shall constitute an admission by the defendant of any unlawful
practices, nor an admission by the plaintiffs that the decree
fully satisfies defendants' obligations under Pub. L. 94-142,
the Rehabilitation Act of 1973, 8504, the due process and equal
protection clauses of the U. S. Constitution, or the Connecticut
General Statutes. :

The provisions of the consent decree concerning specific
subject areas will be found at the page indicated under the
follewing index:

N

Introduction 551:165
I. Programming and Placement of Named
Plaintiffs . 551:166
II. Court Expert 551:168
III. Free and Appropriate Education 551:169%
IV. Least Restrictive Alternative 551:170
V. Procedural Protections ©551:171
VI. Ind1v1duallzed Education Programs 551:171
VII. Timelines for Placement 551:173
VIII. Discipline 551:173
'IX. Identification of First Priority :
Children 551:174
X. State Department of Education !
R;gponsibility ' 551:175
XI. Staridard Forms 551:176

" XTI. Dispute Resolution 551:176 -




JEAN SHERRY, Individually and as next friend bf her
infant child, DELOWEEN SHERRY, Plaintiff
V.. ) a -
NEW YORK STATE EDUCATION DEPARTMENT, New York State
School for the Blind, and the Olean City School District
Defendents '

No. Civ-=79-17

United Stated District Court
W.D. New York

November 5, 1979

CURTIN, Chief Judge
Counsel for Plaintiff: Monroe County Legal Assistance Corp.,
Southern Tier Legal Services (Michael L. Hanley, Olean, NY of counsel)
N
Counsel for State Defendants: Robert D. Stone, Albany, NY, New York
State Education Department (Seth Rockmuller, Buffalo, NY of counsel)

Counsel for Defendant Olean City School District: Shane & Franz,
Olean, NY (J. Michael Shane, Olean, NY of counsel)

Action for injunctive and declaratory relief concerning
suspension of handicapped child from State school for the blind,
allegedly in violation of Education of the Handicapped Act, 20 u.s.C.
881401 et seq., and §504 of the Rehabilitation Act of 1973. The
multiply-handicapped child was removed from the New York State
School for the Blind and hospitalized for treatment of self-inflicted
injuries. Three weeks later, the Superintendent of the School, which
was run directly by the State, informed the child's mother tnat the
school had insufficient staff to supervise the child and that a
return to the residential program would be impossible until her con-
dition changed or more staff was hired. Shortly thereafter, following
a.multidisciplinary meeting at the local district high school, the
Superintendent told the mother that if she insisted on returning the
child, the school would suspend her and, if she requested it, provide
a suspension hearing. The local school district concluded it had no
appropriate program for the child and discontinued day program
assistance; the mother requested an impartial due process hearing,
pursuant to EHA 81415, from the State school. Within a week, the

! school suspended the child, informing the mother that the suspension
would be revoked whenevex "it appears to be in (the child's) and the
school's best interests to do so" and that a hearing would be provided,
at which the mother and child had a right to representation by counsel.

HELD, allegation that SEA has not provided the. impartial hearing
required by §1415(e) (2) a fortiori, asserts a claim over which the
court has jurisdiction under £1415. Although existence of meaningful
administrative enforcement mechanism might preclude judicial review
of private claim under 8504, since such a mechanism is lacking,
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SHERRY v. NEW YORK (continued)

2

neither the doctrines of exhaustion of administrative remedies oxr
primary jurisdictionp applies. While plaintiff has been reinstated

in residential program, claim is not moot because the review pro-
cedures complained of are still those utilized; moreover,, given _
plaintiff's condition, there is a significant likelihood that problem
could repeat itself and the right to review, if any, would again
become an issue. ’

Although during ¢hild's hospitalization and perhaps for 4
short period of time thereafter, it can reasonably be argued that
no change of placement occurred and, therefore, no agency hearing or
other safeguards under EHA were required, when, approximately one
month later, child was no longer in residential program and temporary
program.of day assistance had terminated, change in. the child's edu-
cational placement had occurred within the meaning of §:415.

State :regulations governing "due process hearing" for residents
of State operated facility that do not employ an impartial hearing
officer or provide for maintenance of placement pending resolution

- of a complaint are not in compliance with §1415.

A defense &f lack of staff cannot justify a default by State
educational agency in the provision of an appropriate education to
a qualified handicapped child.

e
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:CHRISTIAN STANLEY, by and through his mother and next frlend,
LINDA STANLEY, Plalntlff
v.
School Administrative Unit No. 40 for Milford - Mont Vernon,
New Hampshire, et al., Defendants

14

.No. 80-9-D

United States District Court for the District of New Hampshire

January 15, 1980
O'Connell, District Judge

On motion for declaratory and injunctive gelief to prevent
LEA from suspending learning.disabled, but not emotionally disturbed,
child. ,During first year in hlgh school, child was referred to
reglonal special education consortium, but during that year ‘was
suspended six times - once for use of profanity, the balance for
failure to come to detention. Prior to the last ofsthese suspensions,
the child's parent was notified that the school board would hold a
hearing and that parent had a right to have counsel present. 'The
school board suspended the child for 21 days "for neglect or refusal
to conform to the reasonable (rules) of" the high school and directed
.that: the child be re-evaluated as soon as practicably possible.

HELD, motion for preliminary injunction denied in most respects.
' Child is unlikely to succeed in his claim that the suspension con-
. . ‘ stitutes a discrimination on _the basis of his handicap. Evidence
. indicates that child's disruptive behavior was not caused to any
substantial degree by his handicap or by his current placement program,
but rather by serious family problems. Moreover, although the sus-
pension involved is longer than-that considered in GOSS v. LOPEZ, |
+ 419 U.S: 565(1975), more elaborate procedural safeguards than are ‘
required by GOSS were afforded and it is unlikely that they will be |
found procedurally defective. Finally, since the suspension cannot |
be said to be discriminatory because the child's behavior has not |
been shown to be substantially related to the child's handicap or
the LEA's attempts to remedy that handicap, the unequal treatment
that is the hallmark of equal protection analysis under any standard “
= ' is here not sufficiently. evident to predict success .on the merits of ‘
this claim. o o s |
\
|
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KATHY STUART, by and through her mother and next friend,
JOAN STUART, Plalntlffs

v.

PASQUALE NAPPI, Ind1v1dually and in his capac1ty as Superintendent,

Danbury Public Schools, Carl Susnitsky, Henrigque Antonio, Paul
Werner, Paul Baird, Theresa Boccuzzi, Bunny Jacobson, Tonio Pepe,
Barbara Baker, Henry Bessel, Robert Jones, Individually and in

their capacities as Members of the Danbury Board of Education,
Defendents

Civ. No. é-77-381

Unlted States DlstrlCt Court
D. Connecticut

January.4, 1978

Proceeding was instituted on motion of plaintiff to obtain
preliminary relief against...disclosure. The Contract Compliance
. Officer will inform the contractor of such a determination. The
contractor may appeal that ruling to the Director of OFCC within
10 days. The Director of OFCC shall make a final determination
within 10 days of the filing of the appeal...her expulsion from
high school by defendants. The District Court, Daly, J., held
that preliminary injunction would issue to enjoin defendants from
conducting a hearing to expel plaintiff from high school and to
requlre defendants to conduct an immediate review of plaintiff's
special education program where plaintiff made a persuasive show—
ing of possible irreparable injury in that she had deficient’ aca-
demic skills caused by a complex of learning disabilities and '
limited intelligence and, if expelled, would be without any educa-
tional program from date of expulsion until such time as another
review was held and an appropriate educational program developed,
and plaintiff demonstrated probable success on merits of federal
claims that she was denied her rights under the Education of the Handi-
capped Act tb appropriate publlc education, to remain in her present
placement until resolution of her special education complaint, to
an education in the least restrictive environment, and to have all
changes of placement effectuated in accordance with prescrlbed
procedures.

Preliminary relief ordered.

1. Injunction - 136(3), 137(4) .
A plaintiff wishing to obtain a preliminary injunction
or possible irreparable injury or sufficiently serious questions .
going to the merits of the claim and a balance of hardshlps tipping
decidedly in his favor

2. Injunction - 136(3), 137(4) A _
' Preliminary injunction would issue to enjoin.defendants from
‘conducting a hearing to expel plaintiff from high school and to

o0
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STUART v. NAPPI (continued)

’ . require defendants to conduct an immediate review of plaintiff's
special education program where plaintiff made a persuasive Show=-_
ing of possible irreparable injury in that she had deficient aca-
demic skills caused by a complex of learning disabilities and ‘
limited intelligence and, if expelled, would be without any educa-
tional program from date of expulsion until such time as another
review was held and an appropriate educational program developed,
and plaintiff demonstrated probable success on merits of federal
claims that she was denied her rights under the Education of the
Handicapped Act ta appropriate public education, to remain in her
present placement until resolution of her special education com-
plaint, to an education in the least restrictive environment, and
to have all changes of placement effectuated in accordance with
prescribed procedures. Education of the Handicapped Act, 88602
(1), (15-19), '612(5) (B), 615(b) (1) (C, E), (c), (e)(3, 4) as
amended 20 U.S.C.A. 881401(1), (15 19), l412(5)(B),.l415(b)(l)(C,
E), (c)r (e) (3r 4). ' . .

3. Federal Court - 14

* Claim that act of defendants in expelling plaintiff from
high school was in contravention of Connecticut statutes was based
on argument that plaintiff was entitled to a current psychological
evaluation and a determination of the adequacy of her special educa-
tion placement prior to an expulsion hearing and, as such, was
"exclusively a state claim that was to be ruled upon by a state

court in first instance before & dlstrlct court could exerc;se its
pendent jurlsdlctlon over same. C.G.S.A. 884-177, 4- l77(c),llp -233d.

4., Schools and School Districts = 169, 177 i

Provision of the Education of the Handlcapped Act .that
during pendency of any proceedings child shall remain in current
educational placement, unless.state or local educational: agericy
and parents or guardian otherwise agree, operates to prohi%lt dis~
01p11nary measures which have effect of changing a child's placement
and so prohibits expulsion of: handicapped children during pendency
of a special education complaint. Education of the Handicapped Act,
8615(b) (1) (E), (e) (3) as amended 20 U.S.C.A. §1415(b) (1) (E), (e) (3).

5. Schools and School Districts - 177 _ ‘

Use of expulsion proceedings as a means of changing a place- "
ment of a disruptive handicapped child contravenes provisions of the
.Education of the Handicapped Act governing procedure whereby disrup-
tive children may be transferred to more restrictive placements when
their behavior significantly impairseducation of other children.
Education of the Handicapped Act, §8§612(5) (B), 615(b) (1) (C), (c) as
amended 20 U.S.C.A. §81412(5) (B), 1415(b) (1) (C), (c).

6. Schools and School Districts - 169, 177
Handicapped children are neither immune from a school's
dlSClpllnary process nor are they entitled to participate in programs
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STUART v. NAPPI (continued)

I

when their behavior impairs education of other children in program;
school authorities can take swift disciplinary measures, such as
'suspension, against disruptive handicapped children and can request
a change in placement of handicapped children who have demonstrated
that their present placement is inappropriate by disrupting education
of other children. Education of the Handicapped Act, 8§8612(5) (B),
615(b) (1) (C), (c) as amended 20 U.S.C.A. £81412(5) (B), 1415 (b) (1) (C),
(C). . . B i .

7. Schools and School Districts - 169
Although there is little doubt that judgment of state and
local school authorities is entitled to considerable deference, it
is equally clear that even a school's disciplinary procedures are
subject to scrutiny of federal judiciary in such instances as non-
compliance with procedural safeguards of the Education of the Handi-
capped Act, 8615(e) (4) as amended 20 U.S.C.A. §1415(e) (4).

8. TFederal Courts - 332 . ) .
Provisions of the Education of the Handicapped Act rests
jurisdiction in federal district courts over all claims of noncom-
pliance with procedural safeguards of the Act regardless of the
amount in controversy. Education of the Handicapped Act, 8615 (c) (4)
as amended 20 U.S.C.A. #1415 (e) (4).
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s-1, a minor,,by and through his mother and next friend, P-1 et al.,
Plaintiffs-Appellees
RALPH D. TURLINGTON, individually, and in his official capacity as
Commissioner of Education, State of Florida, Department of Education
et al., Defendants-Appellants

No. 79-2742

United States Court of Appeals, Fifth Circuit, Unit B

January 26, 1981

Appeals from the United States District Court for the Southern
District of Florida ' '

Before Vance, Hatchett and Anderson, Circuit Judges *

Hatchett, Circuit Judge

Appeal from entry of preliminary injunction by District Court
for the Southern District of Florida, 3 EHLR 551-211 [1979-80 DEC.1,
compelling State and local officials to provide educational services.
and procedural rights provided by EHA to students expelled for mis-
conduct. . v .

HELD, since trial court did not abuse its discretion in entering
the preliminary injunction, its decision is affirmed. Before a handi-
capped student can be expelled, a trained and knowledgeable group cf
persons must determine whether the student's misconduct bears a rela-
tionship to his handicapping condition. An expulsion is a change in
educational placement which invokes the procedural protections of EHA
and 8504. Expulsion is a proper disciplinary tool under EHA and
§504, but a complete cessation of educational services is not. EHA,
20 U.S.C. 81415(b), requirement that parents have an opportunity for
due process hearing makes no exception for handicapped students who
voluntarily withdraw from school or previously agree to an educational
placement. State officials were properly included within scope of
injunction since, under EHA, 20 U.S.C. 81412(6). SEA is responsible
for ensuring implementation of EHA and expulsion proceedings may
deny benefits of EHA to children entitled to education under Act.

3
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